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The plaintiff addresses this supplemental answer to the defendant's Motion to Dismiss or In the Alternative for Summary Judgment.

 The plaintiff's preliminary answer to defendant's motion was filed February 5, 1975, subsequent to the defendant's statement of intent to file such motion made during preliminary pre-trial conference on December 18, 1974. When such written motion was not forthcoming from the defendants within a reasonable time after defendants stated it would be, plaintiff filed his preliminary answer in anticipation of the written motion.

The plaintiff's preliminary answer in opposition to Motion for Dismissal or in the Alternative, Summary Judgment, included Statement of Genuine Issues in Opposition to Motion for Dismissal or In the Alternative, Summary Judgment; Plaintiff's Affidavits in Opposition to Motion (for Dismissal or in the Alternative*) for Summary Judgment; Plaintiff's Exhibits associated with such motions; Points and Authorities Supporting Opposition to Motion (for Dismissal or in the Alternative*) for Summary Judgment; and Motion for Continuation of Discovery. (* signifies that this portion should be added to February 5, 1975 answers).
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1. STATEMENT OF THE CASE AND FACTS


Plaintiff way employed by the Federal Aviation Agency as an air carrier operations inspector from approximately 1961 to 1967, responsible primarily for the investigation and reporting of air safely irregularities and deficiencies in air carrier operations, with various air carriers in the United States, and in particular, with United Air Lines.

Prior to his employment with the FAA, the plaintiff had been a pilot in the United States navy, serving ass Patrol Plane Commander in four-engine type of aircraft; had flown for many years as pilot and Captain with United States air carriers and with Japan Air Lines. He held most airline transport pilot ratings pertaining to piston type aircraft and several jet ratings for air carrier aircraft, including the DC-8 jet. He also held flight engineer rating, flight and ground instructor ratings, aircraft dispatcher ratings, and others.

He had over 15, 000 hours flying time as a pilot. Numerous written statements and writings within the records of this action attest to the plaintiff's above average air safety technical abilities and experience, and his promotion of air safety techniques, procedures and devices. His dedication to air safety is clearly shown in these writings included within this action.

Plaintiff Stich's assignment to United Air Lines in 1962 was shortly after the air carrier, among its other air crashes, had experienced two classic air disasters, including the world's worst air disaster, the UAL DC-8 crash into the heart of New York City.

The specific program that experienced two classic and calamitous air disasters was the program that plaintiff Stich had responsibility for investigating, making reports of findings, and taking corrective actions on any air safety deficiency or irregularity discovered. The plaintiff had above average qualifications for making such investigations and reports.

Plaintiff had been forewarned by other FAA inspectors of the air safety problem at United Air Lines and within the FAA officers, the inability of inspectors to comply with the federal air safely responsibilities, the FAA management refusal to allow correction of massive air safety problems already identified with horrendous air tragedies.

The problems included gross violations of federal air safety laws, regulations and other writings, disregard of nationally accepted air safety standards and practices, with seemingly inexplicable toleration and dogged determination by FAA management to insure the continuation of seemingly “financially beneficial” for the air carrier—noncompliance with the federal air safety dictates.

It was not only at United Air Lines that this peculiar FAA misconduct existed, but it was here that It was the most advanced in tenacity and the death consequences.

The plaintiff readily recognized the association of the existing violations of federal air safety requirements with the two classic air disasters that had occurred in his area of air safety responsibilities--the two disasters being the horrendous DC-8 crash into Brooklyn and a survivable crash at Denver that tragically resulted in needless cremation of passengers.

Plaintiff attempted to comply with his federal job responsibilities and requirements to correct the massive air safety irregularities and deficiencies then existing. The plaintiff's reports of these air safety problems were met with coordinated and effective counterattacks, with FAA management personnel threatening the plaintiff with suspension, removal from his job, and other pressures, already described in this action.

These wrongful actions from the FAA prevented the plaintiff. In his official capacity as air carrier operations inspector, from performing and functioning in his air safety role. The attempted continuation by the plaintiff of such reports of important, air safety irregularities, gross violations of major air safety requirements, caused an intensification of the harassment, intimidation and abuse directed to the plaintiff.

Recognizing the close association of the massive air safety irregularities with the prior air disasters and the probable involvement of such causative conditions in still others yet to occur, the plaintiff appealed to the FAA regional management, pleading that the cover up of such air safety irregularities would have tragic consequences. The appeal to regional management resulted in increased activities against the plaintiff 's attempted exposures.

Under authority of the Federal Aviation Act (Public Law 85-726, section 1002), inspector Stich filed a complaint with the Federal Aviation Agency and requested that the FAA conduct an investigation into the alleged massive air safety irregularities the inspector had uncovered in his official position, offering to conduct such hearing and introduce the necessary documents to prove his allegations. The FAA refused to conduct any such investigation.

Unknown to the inspector at that time, a special internal FAA investigating team had already been alerted to possible FAA misconduct due to the high number of air carrier crashes, had conducted an investigation, and had released it's report, less than 12 months prior to inspector Stich's allegations. This FAA report was dated April 23, 1964, and submitted to defendants in this action, copy of which was directed to this court.

This internal FAA report identified nonfeasance within the FAA and in the inspector's specific Western Region, and associated such nonfeasance with subsequent preventable deaths. Inspector Stich's reporting of far worse misconduct should have received an affirmative response. Inspector Stich clearly associated corrupt internal FAA actions with prior deaths and warned of continuing consequences of such acts.

Inspector Stich recognized the problem as serious and certainly recognized the tragic consequences if the conditions continued. Inspector Stich faced problems within the FAA that other inspectors had faced, and had to decide between:

a. accommodating the wishes of FAA management that for years have caused prostitution of the nation’s air safety responsibilities with closely related and recognized consequences in horrendous air disasters that were caused by preventable deficiencies/irregularities

b. transfer to another FAA assignment where the problem was less pronounced.

c. fight the firmly entrench FAA bureaucracy to force correction of the easily proved internal FAA misconduct and the association of such misconduct with consequential air carrier crashes-and deaths.

For an inspector to comply with alternative “a” would require violations of his federal job responsibilities, violations of various federal criminal and other statutes, and disregard of the continuing consequences in preventable air carrier crashes. To select this alternative is to find favor within the FAA and receive the rewards that go with such accommodations. For maximum self gain, this is the route of choice for FAA inspectors.

Alternative “b” faces reality for the conscientious FAA inspector who recognizes the inability to change the deeply entrenched FAA misconduct, seeking an assignment where the federal inspector can be at least partly effective.

Alternative “c” is for the conscientious and utterly foolish inspectors who allow concern for the consequences to overshadow reality. The plaintiff’s predecessor attempted that alternative and failed. The horrendous consequences were too great, the evidence of the existence of the misconduct too prominent, the determination of inspector Stich too strong, to allow self interest to prevent what inspector Stich felt had to be done.

At this point the plaintiff had absolutely nothing to gain from his attempts to expose and correct gross air safety violations and massive misconduct associated with horrendous consequences. Even if he had won his point he would have lost due to the nature of government service.

To circumvent the refusal of the FAA to conduct an investigation as authorized by the Federal Aviation Act, inspector Stich announced his intention to utilize the Civil Service Commission grievance procedures to protest the massive internal FAA misconduct and the associated air safety misconduct. This action was without precedence.

Upon learning of the plaintiff's intended actions, FAA management misused its facilities to suddenly accuse inspector Stich of Unexcused Absence. Absent Without Official Leave, Insurbordination, and Inability to Get Along with Others, among other acts. The intent apparently was to confuse the inspector's allegations of air safety irregularities and internal misconduct and seeking to deny the existence of the air safety irregularities that were already identified in the official P-AA records as existing.

The Executive Director of the Federal Aviation Agency [William Jennings] acted as the hearing officer, such hearing continuing several months and requiring approximately 3500 pages of hearing transcript. Inspector Stich conducted the presentation of the case under strict adversary proceedings, contrary to the type of hearing required by the dictates of determining air safety problems and by the requirements of the Civil Service Commission. Such protest went unheeded. Inspector Stich was pitted against the FAA legal counsel, surmounting massive legal ploys to prove the existence of air safety irregularities that was already known to exist.

Despite the improper obstructions placed by the FAA attempting to block the disclosure of the problems, inspector Stich succeeded in introducing into the FAA Administrative hearing massive evidence of such conditions.

It was during this hearing that such accidental findings were made as the October 17, I960 sequestered FAA report. This report made statements that showed United Air Lines had falsified its training records, that the FAA knew it had done so, had done nothing about this, and that this would explain the untrained-pilot type of piloting performance that led to the great New York City air disaster.

The Federal Aviation Agency handled this problem by simply covering up for it. The outcome of the FAA Administrative hearing was the usual cover-up type of misconduct for which the FAA is so famous with its inspectors. It simply denied the existence of the massive air safety irregularities, dismissing inspector Stich's weeks of testimony and evidence submission by blandly stating the inspector had never reported the irregularities and thus they don't exist. This was a fraud and would have, as expected, deadly consequences.

Within thee FAA Administrative hearing records, in the closing briefs submitted by inspector Stich, specific accusations and acts of perjury, subornation of perjury, fraud, conspiracy and other acts were made. The wrongful acts of the Federal Aviation Agency were made for thee specific intention of denying the existence of thee air safety irregularities that were known to exist. All knew what the consequences would be death in preventable crashes.

The consequences of such corrupt acts were obvious and appalling. Inspector Stich described within the written records of the FAA the tragedy that would follow the perpetration of this fraud upon the public.

The Federal Aviation Agency engaged in deliberate deceit, fraud and misconduct that it knew, without any doubt whatsoever, would result in massive deaths in terrifying air carrier crashes. To protect the coterie that has taken over the Federal Aviation Agency, the consequential loss of life was an expendable cost of such cover-up.

During the FAA Administrative hearing, before and after, inspector Stich contacted the Civil Aeronautic Board by telephone and by letter, describing to the Chief of the CAB Hearing Section the serious FAA misconduct and the massive violations of key federal air safety requirements and laws, and associated such misconduct with past air disasters the CAB investigated.

Inspector Stich at first received sympathy from the Chief of the CAB Hearing Section, advising Stich that he had been with the Federal Aviation Agency prior to going to work with the Civil Aeronautic Board, and that he knew of internal FAA problems. He even admitted to inspector Stich that Stich's predecessor had been so upset with his findings of air safety irregularities that he had proceeded to Washington to complain of them.

By law, the CAB should have conducted an immediate investigation into inspector Stich's allegations. This it did not do. Inspector Stich then filed a complaint with the CAB and requested that it conduct an investigation under authority and responsibility of section 1002 of the Federal Aviation Act. The CAB again refused to conduct an investigation, despite the serious nature of the allegations being made, and despite the source of such complaint.

By this refusal, the CAB (since renamed the National Transportation Safety Board) aided and abetted the corrupt and criminal cover-up by the Fcderal Aviation Agency, both of these government agencies fully aware of the tragedy that would befall unsuspecting-air travelers as a result of their conspiracy of silence. That they could get away with this can only be subscribed to the thought that they felt the consequential tragedies would be sufficiently remote to where the public would not recognize the association.

The tragic consequences then followed, but one consequential air disaster provided the means to show to the public the close relationship between government misconduct of this type and the brutal suffering by innocent victims of such conspiratorial acts. That was the November 11, 1965 UAL Salt Lake City crash that followed this cover-up by less than a year.

Every air safety deficiency/irregularity that the dedicated CAB investigative team found and identified as the cause of that crash and many deaths were the very same air safety problems that the CAB and FAA management had covered up earlier. Had the cover-up received the corrective action, that by law they should have received, corrective actions could have commenced to very possibly have prevented that tragedy.

Inspector Stich was transferred out of the Denver air carrier safety assignment immediately thereafter, to a position that amounted to a de facto dismissal, the FAA knowing the inspector would not tolerate such demeaning consequences to his attempt to correct air safety problems.

Inspector Stich made numerous written complaints alleging criminal misconduct within the FAA and associated with these 43 deaths, which should have resulted in his dismissal from government service if they were false allegations. Never did the plaintiff receive a responsive reply to these allegations, or receive any disciplinary response to the allegations, such allegations made over a two-year span of federal employment.

Such complaints were made to the Department of Justice, specifically to the Federal Bureau of Investigation, U.S. Attorneys, with the same negative response. At that time the plaintiff did not suspect the Department of Justice as behind the all-encompassing cover-up.

Appeals, complaints, had been repeatedly made to the Civil Service Commission, responsible for proper compliance with federal employee rules of conduct. The replies were either nonresponsive, or that the CSC did not have any authority or responsibility. This was not so. Prior to the Salt Lake City disaster the Civil Service Commission had been made aware of the misconduct within the FAA, and had it acted, it is probable that corrective actions could have been timely taken.

It was now developing that numerous government agencies had a vested interest in the failure of the plaintiff to obtain an exposure of the alleged misconduct, especially now that specifically named persons cremated in the Salt Lake City crash could be associated with the misconduct. A major government and air safety scandal existed, and it required increasing cover-up--criminal in nature--to protect the participants.

When the Department of Justice blocked any exposure of the culpable acts, when it refused to comply with its investigative and prosecuting function, as required by law, inspector Stich circumvented the U.S. Attorney blockage action in Denver --where the alleged criminal acts originally originated—and appealed directly to the foreman of the federal grand jury in Denver.

Inspector Stich, naive to the ways of how a U.S. Attorney controls the indictments handed down by federal grand juries, was unaware of how futile such an appearance would be. He quickly discovered how juries could be manipulated.”

The Executive branch block was complete. Inspector Stich appealed to the legislature, such appeals being initially met with concern and sympathy, and then the excuse they did not possess the authority and responsibility to act. The problem was often recognized but no one in the House or the Senate had the courage, concern, or obligation to meet their legal responsibilities. The appeals to the Executive and Legislative branches were futile. Only the judicial branch remained, and here the inspector had great doubts that conditions would be any different. 

Again seeking means to circumvent the blockage actions, unorthodox actions had to be resorted to, in the means to seek correction of tills almost too incredible government and air safety scandal.

Stating in written communications to the Federal Aviation Agency and the Civil Service Commission, inspector Stich slated the nature of the problem which both federal agencies by this time already knew; the plaintiff's refusal to work under the corrupt and criminal conditions within the Federal Aviation Agency; and his intent to seek judicial review of the problem area.

Inspector Stich felt he did not have any responsibility to work in a corrupt or criminal environment; where he was unable to comply legally with his safety job requirements; and that he did have a responsibility to take whatever corrective exposure actions wee within his capabilities. Inspector Stich clearly stated his intentions in writing (Exhibit SJ # 29) to the Federal Aviation Agency, and his intention to seek judicial relief.

The FAA responded by stating this was a job abandonment, which it was not. The Civil Service Commission responded in like manner, though the Federal Personnel Manual guideline CSC states in FPM 715.7, subchapter 3-2 entitled Abandonment of Position: “If the agency cannot determine employee’s intentions, the employee may be separated for abandonment of position.”

The FAA and the CSC certainly knew inspector Stich's intentions, and why he was refusing to work. Criminal and corrupt conditions did not constitute lawful and proper working conditions for the inspector.

Inspector Stich appealed his separation from federal service to the Civil Service Commission as part of his administrative appeal seeking judicial review of appellant Stich's claims. Stich obviously recognized the futility of appealing to the CSC, but held out hope that it might now be forced to act on his charges. This was wishful thinking, as the CSC continued to refuse to conduct any investigation as it had refused to do for the previous two years of such complaints and such requests from appellant Stich.

In his appeals to the Director of the Civil Service Commission (exhibit, SJ # 30 and SJ # 33) appellant Stich asked for a hearing, as he had done for the past two years in letters to the CSC commission. A hearing is required by CSC appeal procedures and by the nature of the complaint would demand that appellant Stich he heard.

Possibly to thwart the inspector's eventual judicial review, the Civil Service Commission falsely stated in its CSC Board of Appeals and Review decision that appellant Stich had refused to participate in a CSC hearing; had been uncooperative with CSC investigators; had failed to cooperate so the CSC could determine the circumstances of appellant Stich's separation.

These accusations were absolutely false and easily provable, as such. The reference to appellant Stich's refusal to work under the alleged criminal and corrupt conditions were instead called a job abandonment. The conditions did not meet the criteria for calling this a job abandonment, but apparently it was easier to allege the FAA inspector abandoned his job rather than make reference to his allegations of refusal to work in corrupt and criminal environment with reference made to the tragic deaths of 43 air travelers in the UAL Salt Lake City air disaster.

The CSC BAR decision allegations were based on two short visits to the residence of appellant Stich. During the first of these two visits the investigator asked appellant Stich for a statement and this was given, and considered at that time as responsive. No offer was made at that time, or at the next visit, of any CSC hearing as required by CSC regulations, or as requested by appellant Stich in two previous communications to the Commission.

As shown by memorandum to his personal files prepared by appellant Stich shortly after this first CSC investigator left (exhibit SJ # 34a) the investigator stated to Stich that he was merely a messenger, obtaining answers to certain questions or would like a statement, that lie had been an insurance investigator previously, and making light of his visit. He appeared satisfied with the statement given by appellant Stich, signifying it was responsive to what he wanted to know. The CSC BAR decision stated it was nonresponsivc and upon this frail excuse the CSC regional office was closing its files.

At the time of the second visit to appellant Stich's residence during a brief Saturday contact, the plaintiff was advised this was the first of several meetings, and that several questions were to be asked. Upon hearing the first few questions Stich requested, and the CSC investigator agreed, that the CSC would submit the questions in writing and Stich would be allowed time to respond to them in writing. The relationship was cordial. A witness was present during this brief visit and made written statement and affidavits to what transpired (exhibits SJ 45 and 55).

Letters written by appellant Stich immediately after these visits, as well as memorandums to his personal files, showed that these conditions as alleged by the Civil Service Commission were deliberate falsehoods, and apparently motivated by the vested interest and self survival needs to preclude appellant Stich from obtaining judicial review, (exhibits SJ 35, 46, 447, 48, 34a and 43).

Apparently to close out the CSC appeal and to allege the plaintiff did not cooperate with the CSC and thus defeat appellant Stich's judicial review, the false statements were made. This was the stance taken by the Federal Aviation Agency when they attempted to thwart inspector Stich's exposure of massive air safety irregularities and their association with previous air crashes. There appeared to he similar methods of deceit used here by the FAA and the CSC, as if directed from one source.

This synomous type of response was especially apparent when appeals had been previously made to the NTSB (CAB), the CSC, Department of Justice, Federal Bureau of Investigation and Congressmen. All responded by falsely claiming they did not have the authority or responsibility to intervene. This was also, of course misprision of felonies. But it is apparent a central source manipulated the conspiracy and cover-up, and this appears to most likely be the Department of Justice.

Plaintiff then attempted to obtain legal counsel for pursuing this matter in the federal courts, only to find this necessary assistance unavailable. Several attorneys, recognizing the serious nature of the matter and the political overtones, were unreachable for subsequent consultations. Some, recognizing the deep involvement of the legal fraternity in the matter, and preferring to see the scandal continued rather than bring discredit upon certain members of the legal profession, refused the case. Some attorneys, recognizing the powerful adversaries involved and how they would viciously attack the relatively defenseless plaintiff, warned him of the dangers and refused to be the means to seek judicial review. Others, recognizing the practical aspects of the matter, recognized the great amount of time that would be required to properly pursue this action, recognized the financial inability of the plaintiff to meet such costs, and had to naturally refuse the case.

During the attempts to bring this matter of major public significance to judicial review, the plaintiff was thus confronted with massive failures of the federal government's checks and balances as the Executive agencies conspired to deny the plaintiff's constitutional rights; the Legislative branch aided and abetted this public scandal ignoring the terrible consequence, and inability to obtain legal counsel for seeking judicial relief.

Compounded by financial problems, lack of employability as air carriers, subject to the whims of the Federal Aviation Administration did not wish to have their own welfare affected by my presence, an unconstitutional denial of due process was about to succeed.

Recognizing the situation where the plaintiff himself would have to file and pursue this action in the United States courts, the plaintiff initiated a cram course of study to meet the deadline for filing this action. With only brief review assistance when the initial complaint was first filed, no further legal aid has been available to the plaintiff. However, he considers his material sufficient to prove to the court the validity of the allegations—if the court wishes to adjudicate the matter.

2. ANSWERS IN OPPOSITION TO MOTION TO DISMISS or IN THE ALTERNATIVE, SUMMARY JUDGMENT.

a. Plaintiff answers as follows, making reference to the statements, affidavits and exhibits filed February 5, 1975 in the United States District Court associated with this action, and introduces them into the records of this action.

b. The title of the February 5, 1975 filings should include the portion of sentence and amended as follows:

“Points and Authorities in Opposition to Motion for

Dismissal, or In the Alternative, Summary Judgment.”

“Affidavits in Opposition to Motion for Dismissal or In

the Alternative, for Summary judgment.”

c. Plaintiff introduces into the records of this action all documents that were submitted to the defendants during discovery on December 16, 1974, copies of which were submitted to the court. The purpose of submitting these documents is to show the existence of sequestered documents of significant importance as it pertains to the October 16, 1960 FAA report and findings and the implications of such findings on the cause of the great DC-8 crash into the heart of New York City, for many years the world's worst air disaster and the air carrier program for which the plaintiff held air safety responsibilities shortly after it's occurrence.

It would he to show the existence of numerous official reports of air safety deficiencies and irregularities prepared by the plaintiff, in contradiction to the defendants denial as stated in their Answer to Second Amended Complaint. This penetrates to the heart of the action of air safely irregularities.

It would be to show internal FAA reports that admitted nonfeasance within the FAA and identification of this condition with the high number of air carrier crashes. Upon allowing discovery to proceed, more serious internal FAA reports than this are expected to be discovered, further supporting plaintiff's allegations made in this action.

As to alleged lack of personal jurisdiction over defendant Butter-field, plaintiff named Butterfield in the complaint to insure sufficiency of pleadings upon the Federal Aviation Administration, and makes no allegations of any personal wrongdoing upon his part.

As to the court's jurisdiction over Subject Matter, in addition to the plaintiff's statements in his February 5th filings, the following statutes and authorities describes the source of the court's jurisdiction:

a. 28 USCA 1361 Action to Compel an Officer of the United States to Perform his Duty. The district courts shall have original jurisdiction of any action in the nature of mandamus to compel an officer or employee of the United States or any agency thereof to perform a duty owed to the plaintiff. Added Pub. L. 87-7488 1 (a), Oct. 5, 131962, 76 Stat. 744.

b. While the Mandamus and Venue Act, 28 USCA § 1361 is couched in terms of a mandamus action, its liberalizing purpose ... was intended to permit district courts generally to issue appropriate corrective orders where federal officials are not acting within the zone of their permissable discretion but are abusing their discretion or otherwise acting contrary to law, and hence to entertain a civil action under § 10 of the Administrative Procedure Act (28 USCS § 702). Peoples v. United States Dept. of Agriculture (1970) 138 App D C 291, 427 F2d 561.

c. 28 USCA § 1361, note 3: Mandamus may only properly compel an official to perform a nondiscretionary duty, but mere categorization of a duty as discretionary does not, in and of itself, foreclose judicial inquiry. Carlson v. Schlesingcr, D.C.D.C. 1973, 364 F. Supp. 626.

d. 28 USCA § 1361, note. 4: (Determination of duties) Suits by those who seek performance of constitutional duties owed them by defendants who have a clear duty to perform said duties and where no other relief is available are within the scope of this section. Etheridge v. Schlesinger, D.C. Va. 1973, 362 F. Supp. 198.

e. 28 USCA § 1361, note 4: Generally, before writ of mandamus may issue, plaintiff must have a clear right to relief, the defendant must have a clear duty to act:, and there must be no other adequate relief available. Parrishv. Seamans, D.C.S.C. 1972, 343 F. Supp. 1087,

affirmed 485 F. 2d 571.

f. 28 USCA § 1361, note 4a: Generally speaking, mandamus requires three elements: (1) a clear right in plaintiff to the relief sought.

(2) a clear duty on the part of defendant to do the act in question, and

(3) no other adequate remedy available. Yahr v. Resor, D.C.N.C. 1972,

339 F. Supp. 964.

g. 28 USCA § 1361, note 2: Purpose. Purpose of this section is to permit district court generally to issue appropriate corrective orders where federal officials are not acting within zone of their permissible discretion but are abusing the discretion or otherwise action contrary to law. State Highway Commission of Missouri v. Voipe, C.A. Mo. 1973, 479 F.2d 1099.

h. 28 USCA s 1361, note 2a: Generally. This section, which confers on district courts original jurisdiction of any action in the nature of mandamus to compel any officer or employee of the United States or agency thereof to perform a duty owed to plaintiff, authorizes issuance of writ when a government official fails to comply with a specific statutory or regulatory direction or acts beyond any rational exercise of his discretion or delegated power, in violation of a duty owed to plaintiff. Leonhardv. Mitchell, C.A.N.Y. 1973, 473 F.2d 709, certiorari denied 93 S.Ct., 301 I, 412 U.S. 949, 37 L. Ed. 2d 1002.

h. The district courts shall have original jurisdiction of any action in the nature of mandamus to compel an officer or employee of the United States or any agency thereof to perform a duty owed to the plaintiff. Added Pub. L. 87-748, § 1 (a), Oct. 5, 1962, 76 Star. 744.

i. 28 USCA s 1361, note 8, Consent to Suit. Sovereign immunity is no bar to suit against officials of the United States where complaint alleges that such government agents have exceeded their constitutional authority while purporting to act in the name of the sovereign. Leonhard v. Mitchell. C.A.N.Y. 1973,473 F. 2d 709, certiorari denied 93 S. Ct. 3011, 412 U.S. 949, 37 L. 2d 1002.

j. 28 USCA 1361, note 5: Under this section the district courts shall have original jurisdiction of any action in nature of mandamus to compel an officer or employee of United States or any agency thereof to perform a duty owed to plaintiff, a district court can act when it finds government officials failing to fulfill their ministerial functions or abusing their discretion. Davis v. Romney, D. C. Pa. 1973, 355 F. Supp. 29, remanded on other grounds 490 F. 2d 1360.

k. 28 USCA 1361, note 5: Question whether a particular matter is ministerial or discretionary is a question of law for the court to decide Marquezv. Hardin, D.C. Cat. 1969, 339 F. Supp. 1364.

l. 28 USCA 1361, note 7: Though mandamus jurisdiction will not lie to determine court oversight of an exercise of discretion, courts may intervene where such exercise violates constitutionally protected rights. CCCO-Wcstern Region v. Fellows, D.C. Cal. 1973, 359 F. Supp. 644.

m. Title 5 USC --GOVERNMENT ORGANIZATION AND EMPLOYEES, (Public Law 89-554) codifies the general and permanent laws relating to the organization of the United States and to its civilian officers and employees. 28 USC § 2501 pertains to actions for back pay for separated government employees. It provides for a six year stature of limitations from the exhaustion of the employee's administrative remedies, usually the date of the decision by the Civil Service Commission Board of Appeals and Review, as in this action. It has been necessary to initiate another action in the United States District Court to then seek job reinstatement with the federal government.

n. 28 USCA § 2501, note 8: Accrual of Right of Action. In general, a claim arising out of an adverse civilian government personnel action accrues, not on the date of the adverse action, but upon the final administrative determination sustaining the action, ... Group v. U.S. 1964, 165 Ct Cl. 612.

o. 28 USCA s 2501, pg 6 states: “A claim against United States first accrues on date when all events have accrued which fix government’s liability and entitle claimant to institute an action. 

p. 28 USCA 2501, note 1: Court of Claims' 6-year statute limitations is jurisdictional.

q. 28 USCA 2501, note 13: It is only when pursuance of administrative remedies is prerequisite to suit that statute of limitations is suspended or tolled by such pursuance. Steel Imp. & Forge Co. v. U.S., 1966, 355 P. 2d 627, 174 Ct. Cl. 24.

r. 28 USCA 2501, note 12: Tolling or Postponing limitations. Fraudulent concealment of significant facts from claimant tolls running of statute of limitations. Marcee v. U.S., 1972, 455 F.2d 525, 197 Ct.Cl. 363. 1972, 455 F. 2d 525, 197Ct.C1.363. While there is no problem in this action with the statute of limitations, it is significant that the plaintiff in this action was subjected to massive fraudulent concealment of the criminal conspiracy of the CSC with the FAA and it is believed, the Department of Justice.

s. Title 5 USCA 702, Right of review. A person suffering legal wrong because of agency action, or adversely affected or aggrieved by agency action within the meaning of a relevant statute, is entitled to judicial review thereof. Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 392.

t. 5 USCA 702, note 1: Purpose. General purpose of this section is to provide for judicial consideration where persons suffer legal wrong because of agency action or are adversely affected or aggrieved thereby. Air Line Dispatchers Ass'n v. National Mediation Bd., 1941, 189 P.2d 685, 89 U. S. App. D.C. 24, certiorari denied 72 S.Ct. 77, 342 U.S. 849, 96 L. Ed. 641. See, also, Paducah Junior College v. Secretary of Health, Ed. and Welfare, D.C. Ky, 1966 255 P. Supp. 147.

Purpose of former section 1009 of this title (now this chapter) providing that any person suffering any legal wrong because of any agency action shall be entitled to judicial review thereof was to extend right of judicial review and to enlarge authority of courts to check illegal and arbitrary administrative action, . . . Di Costanzo v. Willard, D.C.N.Y. 1958, 165 P. Supp. 533. 

u. 5 USCA s 702, note 3: Invasion of a legally protected right constitutes a “legal wrong” within this section so as to make action reviewable under this chapter. Gonzalez v. Freeman, 1964, 334 F.2d 570, 118 U.S. App. D.C. 180.

v. 5 USC 703 states: “Form and venue of proceeding. The form of proceeding for judicial review is the special statutory review proceeding relevant to the subject matter in a court specified by statute, or, in the absence or inadequacy thereof, any applicable form of legal action, including actions for declaratory judgment or writs of prohibitory or mandatory injunction or habeas corpus, in a court of competent jurisdiction. Except to the extent that prior, adequate, and exclusive opportunity for judicial review is provided by law, agency action is subject to judicial review in civil or criminal proceedings, for judicial enforcement. (Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 392.)

w. Title 5 U S C 706 states: Scope of judicial review. “To the extent necessary to decision and when presented, the re viewing court shall decide all relevant questions of law, interpret constitutional and statutory provisions, and determine the meaning or applicability of the terms of an agency action. The reviewing court shall--

(1) compel agency action unlawfully withheld or unreasonably delayed; and

(2) hold unlawful and set aside agency action, findings, and conclusions found to be--

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;


(B) contrary to constitutional right, power, privilege, or immunity;


(C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right;


(D) without observance of procedure required by law;


(E) unsupported by substantial evidence in a case subject to sections 556 and 557 or of this title or otherwise reviewed on the record of an agency hearing provided by statute; or


(F) unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing court.

In making the foregoing determinations, the court shall review the whole record or those parts of it cited by a party, and due account shall be taken of the rule of prejudicial error. (Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 393.) (underscoring added, primarily with reference to the need in this action to examine plaintiff's FAA data with respect to the allegations of corrupt acts forcing the continuation of illegal and unsafe practices.. The “whole record” would require examination of the FAA Administrative Hearing transcript, part of it submitted into this action as exhibit SJ 103, and other related material.)

x. 28 U S C 2401, note 8: Commencement of Action. “Civil Action” within this section to effect that every civil action commenced against United States shall be barred unless complaint is filed within six years after right of action first accrues is term of act defined as one commenced by filing complaint with court, not executive board. N.V. Philips' Gloeilampenfabrieken v. Atomic Energy Commission, 1963, 316 F.2d 401, 114, U.S. App. D.C. 400.

y. Limitations on claim against United States does not commence to run until completion of the administrative process. Zidell Explorations, Inc. v. U.S. 1970, 427 P.2d735, 192Ct.C1.331.

z. 28 USCA 2401 footnotes shows court jurisdiction over job reinstatement of federal employees.

aa. Title 28 USC § 1331 (a) states: The district courts shall have original jurisdiction of all civil actions wherein the matter in controversy exceeds the sum or value of $10, 000, exclusive of interests and costs, and arose under the Constitution, laws, or treaties of the United States.

bb. Title 28 USC s 1361: The district courts shall have original jurisdiction of any action in the nature of mandamus to compel an officer or employee of the United States or any agency thereof to perform a duty owed to the plaintiff.

cc- Title 28 USC § 1343: The district courts shall have original jurisdiction of any civil action authorized by law to be commenced by any person:


(A) To recover damages for injury to his person or property, or because of the deprivation of any right of privilege of a citizen of the United States, by any act done in furtherance of any conspiracy mentioned in section 1985 of Title 42;


(B) To recover damages from any person who fails to prevent or to aid in preventing any wrongs mentioned in section 1985 of Title 42 which he had knowledge were about to occur and power to prevent;


(C) To recover damages or to secure equitable or other relief under any Act of Congress providing for the protection of civil rights, including the right to vote. (underscoring added).

dd. Administrative Procedure Act can serve as independent basis of federal jurisdiction. Cavis v. Romney (1973, DC Pa)355 F Supp 29.

ee. One may not be deprived of his day in court under a given statute because of the failure of Congress to specifically provide it. Collins v. Biron, D. C. Ala. 1944, 56 F. Supp. 357. Reversed on other grounds 145 F.2d 758.

ff. Title 42 USC s 1985 states as it pertains to Conspiracy to Interfere with civil rights and Preventing officer from performing duties:

(1) If two or more persons in any State or Territory conspire to prevent, by force, intimidation, or threat, any person' from accepting or holding any office, trust, or place of confidence under the United States, or from discharging any duties thereof; or to induce by like means any officer of the United States to leave any State, district, or place, where his duties as an officer are required to be performed, or to injure him in his person or property on account of his lawful discharge of the duties of his office, or while engaged in the lawful discharge thereof, or injure his property so as to molest, interrupt, hinder, or impede him in the discharge of his official duties, (emphasis added).

This section is relevant as it pertains to the intimidation, harassment and other actions taken against the plaintiff when he attempted to carry out his air safety responsibilities under his federal job assignment.

Obstructing justice; intimidating party, witness or juror

(2) If two or more persons in any State or Territory conspire to deter, by force, intimidation, or threat, any party or witness in any court of the United States from attending such court, or from “testifying to any matter pending therein, freely, fully, and truthfully, or to injure such party or witness in his person or property on account of his having so attended or testified, or to influence the verdict, presentment, or indictment of any grand or petit juror in any such court, or to injure such juror in his person or property on account of any verdict, presentment, or indictment lawfully assented to by him, or his being or having been such juror; or if two or more persons conspire for the purpose of impeding, hindering, obstructing, or defeating, in any manner, the due course of justice in any State or Territory, with intent to deny to any citizen the equal protection of the laws, or to injure him or his property for lawfully enforcing, or attempting to enforce, the right of any person, or class of persons, the equal protection of the laws; (emphasis added).


This section pertains to the intimidation, harassment, abuse received by plaintiff when he attempted to comply with his lawful right to enforce the federal air safety laws intended to protect the rights of the air traveling public.

gg. A cause of action for conspiracy or joint action based on violation of section 1983 of Title 42 provides that every person who, under color of any statute, ordinance, etc., of any state or territory subjects or causes to be subjected any citizen of the United States or other person within jurisdiction thereof to deprivation of any right, privileges, or immunities secured by Constitution and laws, shall be liable to injured party, is broader than conspiracy to impede justice with intent to deny a citizen equal protection of the law and conspiracy to deprive a person or class of persons of equal protection of the law or equal privileges and immunities under the law. Hoffman v. Halden, C. A. Or. 1959, 268 F. 2d 280.

hh- The courts are open to prevent an administrative body, exercising police power, from exceeding its jurisdiction and from taking arbitrary and unreasonable action, and no special provision of law is necessary to confer upon the courts authority already possessed by them under the Constitution. Sabre v Rutland R.Co. 86 Vt 347, 85 A 693.

ii. The court will as a general rule, not decline jurisdiction if the plaintiff has no suitable alternative. (Gulf Oil Corp. v. Gilbert, supra, 330 U.S. at pp. 506-597; Rest. (2d) Conflict of Laws, § 85; see cases cited, 21 Hast. L.J. 1245, 1246, fn, 5; 1 Pacific L.J. at p. 536, fn. 36

jj. Ancillary jurisdiction. The United States District courts have ancillary jurisdiction to hear all matters when part of the claims are within its jurisdiction. Certainly the authority and responsibility to correct such serious administrative errors and misconduct leaves no doubt in the court's mind that it has jurisdiction, and that it must exercise that jurisdiction for the public good. There are multiple grounds for this action in the United States District Courts. Where the federal court has jurisdiction over the main cause of action, it also has jurisdiction over any proceedings ancillary to that action, regardless of the amount of money involved, or the existence of a federal question in the ancillary suit.

By virtue of this principle, the district court exercises jurisdiction over many proceedings as ancillary, even though there would be no federal jurisdiction if these proceedings were originally and independently litigated.

kk. The 5th amendment of the United States Constitution states in part: “No person shall be ... deprived of life, liberty, or property, without due process of law;”

11. Sui Generis claim. Of its own kind, peculiar because of the nature of the claim and the conduct of the government defendants.

mm. Federal Aviation Act. Public Law 85-726 (72 Stat. 797) Judicial Enforcement. Jurisdiction of Court. Section 1007. (a) If any person violates any provision of this Act, or any rule, regulation, requirement, or order thereunder, or any terms, condition, or limitation of any certificate or permit issued under this Act, the Board or Administrator, as the case may be, their duly authorized agents, or, in the case of a violation of section 401 (a) of this Act, any party in interest, may apply to the district court of the United States, for any district--wherein such person carries on his business or wherein the violation occurred, for the enforcement of such provision of this Act, or of such rule, regulation, requirement, order, term, condition, or limitation; and such court shall have jurisdiction to enforce obedience thereto by a writ of Injunction or other process, mandatory or otherwise, restraining such person, his officers, agents, employees, and representatives, from further violation of such provision of this Act or of such rule, regulation, requirement, order, term, condition, or limitation, and requiring their obedience thereto, (underscoring added). The significance of this statute is to provide jurisdiction for court order for directing the FAA and NTSB to conduct their operations according to law and to reopen the accident Investigation of such air carrier crashes as the UAL Salt Lake City crash.

nn. Administrative Law, 2 Am Jur 2d, § 555: The availability and extent of judicial review of or relief from administrative action are to a very considerable degree molded by the courts themselves, whether or not statutes attempt to define the role of the judiciary in relation to the administrative,
1 and in the last analysis, depend upon the court's attitude toward the fundamental issue of policy involved rather than upon legalistic rules and doctrines.

oo. The question of judicial review of the action of any particular agency must still be determined by critical attention to the specific circumstances of such agency, the parties dealing with it, and the statutes governing it.

pp. Section 555: The 'right to judicial review' as here discussed is a complex of the power and right of the court to grant the review sought and right in the person who invokes the power of the court.

The right to judicial review may be, as it often is, granted by statute,
 or it may exist under general powers of the court
 where there is a justiciable right or a right which courts may enforce,
 and the legislature has not precluded judicial review expressly or impliedly in an area where it has such power.

qq. The courts are given broad grants of general jurisdiction which enable them to protect the rights of individuals.

rr. It has been held in particular situations that while an administrative remedy was adequate to protect a particular right so long as the agency was acting within its statutory power this could not foreclose an attack upon the administrative order on the ground that the agency acted entirely outside its delegated powers.

ss. There are constitutional areas in which the courts may not be excluded from reviewing action of an administrative agency.

tt. Bearing in mind the relative roles of courts and administrative agencies, and both the certain uniformity in regard to judicial review disclosed by judicial decisions as well as statutes and the caution against excessive generalization,
1 it may be said with some safety that judicial review of the action of an administrative agency
 adjudicating private rights or judicial in nature
 is available as a rule, and nonreviewability is an exception which must be demonstrated.

uu. A common characteristic of all the rules evolved by the court dealing with judicial control of administrative action is that no matter how narrowly a rule appears to limit the availability or scope and extent of judicial control, there is nearly always a saving clause that, irrespective of the legal terms used by the courts, in substance reserves to the courts power to interfere with administrative action whenever exceptional circumstances may require.

vv. The term “appeal” is sometimes used as synonymous with “judicial review”
 or “judicial relief,”
 particularly in connection with statements that the right of appeal or review granted by statute must be exercised in accordance with the terms of the statutes conferring such right.
 Such broad meanings of the term “appeal” are not within the rule that there is no appeal in the absence of statute providing therefore, since judicial relief or review does not in all cases depend upon a statute granting such right.

ww. Some decisions make it clear that the question as to right of judicial review of action of an administrative agency is not answered by the mere fact that the statute does not provide for review,
 even though no constitutional claim is involved.

Thus, it is held that where the legislature has not expressly authorized judicial review, the type of problem involved and the history of the statute In question becomes highly relevant in determining whether judicial review may be nonetheless supplied.

5. AS TO STATUTE OF LIMITATIONS

a. Title 28 USCA 2501 provides for a 6 year statute of limitations, the time starting to run upon exhausting administrative remedies, such exhaustion being the June 7, 1968 written decision of the Civil Service Commission Board of Appeals and Review. This section specifically provides for filing claims for back pay with the United States Court of Claims. It had not in the past had the jurisdiction to order job reinstatement or to issue writs of mandamus directing government agencies to function as required by law.

If the plaintiff had been interested primarily in back pay, he could have filed his action in the Court of Claims, greatly reducing his burden in proceeding with judicial relief. There was no money involved at all when the plaintiff undertook his difficult tasks defined in this action. It is at this stage strictly an ancillary matter and should properly be joined with the major claim in the United States District Court.

b. Title 28 USCA 2401 provides for a 6 year statute of limitations, the time starting to run when the right of action first accrues. That right of action commenced with the June 7, 1968 written decision of the Civil Service Commission Board of Appeals and Review. Job reinstatement and other relief would be under this statute and title 28 USCA 1361 and other jurisdiction sources as described herein.

c. Violation of constitutional rights is a sui generis claim for relief, provided for by such statutes as 28 USCA 1361, constitutional rights, and has no standard statute of limitations.

d. Writ of mandamus would be for a continuing wrong and the statute of limitations has not run in this particular claim.

e. Tolling of statute of limitations and doctrine of laches would evolve from deceit, misconduct, fraud of administrative agencies, such misconduct rampant in this action. As trial continues and discovery commences, additional supporting evidence of this existence will be revealed.

6. AS TO FAILURE TO EXHAUST ADMINISTRATIVE REMEDIES

Defendants allege that plaintiff refused to cooperate with Civil Service Commission investigators during two brief visits to plaintiff's residence; that plaintiff refused to participate In a Civil Service Commission hearing; he refused to cooperate to develop the circumstances of the plaintiff's separation; and that he abandoned his position. The facts speak otherwise.

The Civil Service Commission came to the appeal procedure with unclean hands, their position in protecting the Federal Aviation Agency corrupt and criminal misconduct and the subsequent cremation of 43 persons in the UAL associated air disaster at Salt Lake City, precluding an honest and lawful appeal procedure.

To have provided appellant Stich with a honest appeal hearing would have required delving into the FAA misconduct, examining the FAA Administrative grievance hearing record that showed criminal acts by government personnel seeking to deny the existence of a major air safety fraud and scandal. An FAA type cover-up could have been undertaken, but the route used by the Civil Service Commission eliminated the need for this risk.

At no time did appellant Stich refuse to cooperate with the Civil Service Commission. On the contrary, appellant Stich repeatedly contacted the Civil Service Commission by letter, such letters submitted into this action, from 1965 to the virtual date of the CSC BAR decision of June 7, 1968, asking for a hearing, asking for an investigation, pleading with the Civil Service Commission to respond to its lawful responsibilities.

The best that the plaintiff could obtain from the Civil Service Commission were statements that it had no authority or responsibility to investigate a government agency activity! This was of course an outright lie, and was the type of excuse that was preferred by others, apparently the product of a. central administrative source for cover-up.

In appeal letters sent to the Civil Service Commission, a hearing was requested. In the May 6, 1967 letter (exhibit SJ # 30) the next to the last paragraph on page two states: “If, by chance, a hearing is scheduled, I would request that a stenotype operator be used and that I receive a copy of the transcript. This is vital because of the complexity and insuring an accurate record of the hearing.” This certainly doesn't sound like the statement of a person refusing to participate in a CSC hearing as the CSC alleged appellant Stich refused to do.

In other letters sent to the Civil Service Commission (exhibit SJ # 47) and to the CSC Board of Appeals and Review (exhibit SJ # 48), there was no doubt left that appellant Stich wished to complete the appeal procedure, and that would Include a hearing.

By law, appellant Stich was entitled to a hearing before the Civil Service Commission under PPM 772. 305, such right stated in part as follows: “(b) Right to a hearing. An appellant is entitled to a hearing before the office of the Commission having initial jurisdiction of the appeal. That office shall inform the appellant of his right to a hearing. If the appellant does not desire a hearing, he shall so advise that office in writing.”

Appellant Stich advised the CSC that he did want a hearing. Civil Service Commission publication PPM 772-11 Hearings, states: “In appeals under subpart B of part 752, part 754, and subpart L of part 831 of the civil service regulation, the appellate process includes the right to a hearing.” (underscoring added).

Proper resolution of the issues, if the CSC wanted such a resolution--which it did not--required a hearing into such a complex matter and one involving matters of major national importance. Even the Civil Service Commission Board of Appeals and Review was obligated to hold a hearing, as stated in its federal personnel manual: “... when issues in a particular case are of such unusual nature that in the judgment of the Board they can best be resolved through oral arguments and representations.”

There had been no hesitation on appellant Stich's part to make statements prior to that CSC visit, nor after his visit. It would be nonsensical to refuse then to make a statement which he had been all too willing to make at any other time. Appellant Stich's memo to the files (exhibit SJ 34A) and the associated letter (exhibit SJ # 35) didn't indicate any declining attitude on his part. On a technicality, some particular question may have been overlooked that appellant Stich was answering by referring to his other writings available to the Civil Service Commission.

In its June 28, 1967 letter (exhibit SJ # 36) in response to this CSC visit, the Civil Service Commission regional office makes reference to lack of evidence in appellant Stich's FAA files to indicate the FAA “took any action that precluded Mr. Stich from remaining on the job.”

Appellant Stich never alleged that the Federal Aviation Agency was so stupid as to state within his personal files the acts that it had taken, the corruption and criminal misconduct that proceeded the Salt Lake City cremation, the misconduct associated with the great New York City calamitous air disaster, or the others.

 The CSC was playing with words here. It had ample data from appellant Stich's writings to the FAA and to the CSC itself, to know the nature of the misconduct, to recognize its severity, and to recognize that evidence of it would not be found in the employee's personnel folder. 

In that same letter the CSC refers to appellant Stich's absence, from the FAA as an abandonment. It was probably easier to make written reference to such a term rather than that appellant Stich refused to work under corrupt and criminal conditions, that he felt to do so would be to become involved in such criminal activities, and that appellant Stich properly refused to work under such conditions. Exhibit SJ # 29 made appellant Stich's position clear and certainly didn't meet the CSC criteria for an abandonment of position.

The defendants, including the Civil Service Commission, falsely accused the plaintiff of being uncooperative during the two brief visits by CSC investigators to the plaintiff's residence during the CSC appeal process.

Appellant Stich was interviewed by a CSC investigator on June 14, 1967 and submitted a statement that he thought was responsive to the CSC investigator, no objection as to its nonresponsiveness, if such was the case, was made. The CSC investigator made light of that visit, engaging in small talk, stating that he was formerly an insurance investigator in the nearby town of Pleasant Hill, that he was merely a messenger. Writings to confirm this visit include exhibits SJ 34; 34A; and 35.

Following this visit, appellant Stich prepared the memorandum identified as SJ 34A, and stated in part: “I then prepared a formal statement for him, attempting to answer the June 2nd questions--by referring the Civil Service Commission to my FAA documents in their possession.”

Appellant Stich then sent a letter, exhibit SJ 35, to the legal consultant of the VFW, which implied cooperation with the CSC investigator as he stated: “Yesterday an investigator for the Civil Service Commission came to my apartment, and as the enclosed June 2, 1967, Civil Service memorandum shows, asked me the questions therein. I, in turn, prepared and gave to the investigator the June 14th statement, a copy of which is enclosed.”

The thinking, the intent, of appellant Stich was that his statement was responsive.

Following this visit appellant Stich received a letter from the CSC regional office (exhibit SJ # 36) stating he had declined to answer certain questions. Decline is not correct. Appellant Stich typed out a quick statement as the CSC investigator waited, made reference to previous writings in the possession of the Civil Service Commission to expand on this naturally, brief response.

Civil Service Commission manual PPM 715-7, subchapter 3-2 pertains to the term, “abandonment.”  It states in part: “After a reasonable time (10 calendar days or more) if the agency cannot determine his intentions, the employee may be separated for abandonment of position.” 

The FAA and CSC cannot in any manner feign ignorance of appellant Stich's intentions. Exhibit SJ 29 made that clear in its BAR decision of June 7, 1968, the CSC attempted to claim it was unable to determine the circumstances surrounding appellant Stich's separation. No attempt was ever made to investigate these circumstances by the CSC, though appellant Stich submitted ample data to the CSC, without invitation, to insure that it had sufficient data under which it could not feign ignorance of the allegations.

By its actions, the Civil Service Commission would prevent a proper and complete administrative record from being available for any judicial review, unless the court had the sense of responsibility to search beyond the limited records into the material that should have been contained in the records if appellant Stich's statutory and constitutional rights to a hearing had not be unlawfully and fraudulently denied.

A proper investigation, one the CSC refused to allow of appellant Stich, would require examination of the 3500-page transcript associated with the FAA Administrative hearing. From this a proper judicial review of plaintiff Stich's allegations can be obtained, supported by easily obtained ancillary material when the court allows discovery to proceed.

With reference to the second and last of the two visits by a CSC investigator, On January 6, 1968, a brief visit of approximately twenty minutes was made to appellant Stich's residence. Several questions were asked by the CSC investigator that appellant Stich felt required more thought and possible legal consultation, and it was agreed between the CSC investigator and Stich that these questions would be presented in writing and appellant Stich would be allowed to answer them in writing. The visit was amicable. A witness was present during the visit.

While appellant Stich was waiting for the written questions to arrive, he received instead a January 16, 1968 letter from the CSC regional office (exhibit SJ # 44), accusing him of being: uncooperative with the CSC representative, and that the file was being closed.

Exhibits SJ # 43, SJ # 45, SJ # 46, SJ # 47, SJ # 48, SJ # 55, contradicts the Civil Service Commission statements. Common sense also contradicts the CSC statements.

It was not until the June 7, 1968 CSC BAR decision that any allegations had been made that appellant Stich had refused to accept or participate in a CSC hearing, the need to cover that “base” apparently not being realized until that decision was being prepared. The allegation was then fabricated, such deceitful fabrication shown by exhibits where appellant Stich was requesting of the CSC the very hearing it accused appellant Stich of refusing, stated in the June 7, 1968, decision.

On such fabricated and false allegations the Civil Service Commission attempted to thwart appellant Stich's constitutional and statutory rights. The CSC response throughout this matter is one of false, phony allegations and in violation of federal laws. Nonfeasance, malfeasance and misfeasance applies to the CSC as well as it applies to the other defendants and participants in this action.

And after denying to plaintiff these statutory and constitutional rights, here comes the defendants, and claim the plaintiff has failed to exhaust his administrative remedies. This is no more ludicrous than to accuse the cremated victims associated with this vicious misconduct of some wrongdoings.

The only possible manner in which one could state the plaintiff's administrative remedies have not been exhausted as implied in defendant's motion to dismiss would be to look at the manner in which appellant Stich was prevented by the fraud and deceit of the Civil Service Commission and the conspiring federal agencies, from obtaining his statutory and constitutional rights.

The denial of the hearing before the Civil Service Commission by falsely stating appellant Stich did not want one or would not participate in one; that appellant Stich did not or would not cooperate with a CSC investigator deprived appellant Stich of his administrative remedies.

This depriving of administrative remedies to appellant Stich, at no fault of the plaintiff, can only work toward the plaintiff's advantage as the statute of limitations is tolled. That consideration is not needed, but if it had been needed, that deprivation of administrative remedies, along with the deceitful and fraudulent misconduct of the Civil Service Commission and associated conspirators, would have provided the relief needed to obtain court jurisdiction.

It can be stated with certainty that such administrative remedies would not now accrue to the plaintiff if the court ordered the Civil Service Commission to act on its own. With the escalation of the consequences of this conspiratorial misconduct--the 346 deaths in the DC-10 associated with questionable FAA misconduct, the type that trial will further bring out, the identification of the FAA conduct by the House aviation subcommittee with still other crashes, the calamitous nature of the misconduct worsens.

Issues attempted to be raised by appellant Stich were denied by the Civil Service Commission. These were issues that went to the heart of the matter. The administrative records contains no data on this vital material and it is possible this devious method of thwarting judicial review was planned just so the plaintiff would be defeated if judicial appeal was granted.

The court is not restricted from looking at only the administrative record in actions of this type. Ample authorities have already been cited for this jurisdiction, to delve deeper into the records. 

Appellant Stich's administrative appeal can be stated to have failed, not due to any lack of pursuit or merit, but on agency misconduct. It can also be stated appellant Stich never received the administrative remedy provided by statute. The court, thus, has considerable leeway to accept jurisdiction on this issue of great national importance, if it will accept the challenge and circumvent the pressures upon itself.

17. ANSWER TO ALLEGED LACK OP STANDING.

In answer to lack of standing, reference is made to plaintiff's February 5, 1975 initial answer in Opposition to Motion for Dismissal or In the Alternative Summary Judgment, and in addition, the following.

Plaintiff has standing to sue for back pay and for job reinstatement.

Job reinstatement, without correction of the still existing corrupt actions within the Federal Aviation Administration, without bringing to justice the previous corrupt and criminal acts, would make any job reinstatement an exercise in futility. Plaintiff has standing as a federal employee, if he is so reinstated, that he would not be subjected to identical corrupt and criminal activities.

The plaintiff, acting in his own behalf and as a class of citizens that pilot their own aircraft in the nation's airspace, and as a passenger in air carrier aircraft affected adversely by the FAA misconduct and noncompliance with the federal air safety statutes, is threatened by these noncompliance and gross violations of law. How real this threat is, can be determined by the escalating fatality toll In the nation's air carrier operations, and by reference to such data as the December 1974 House aviation subcommittee report submitted with the plaintiff's February 5, 1975 filing, and identified as exhibit SJ # 107.

In response to defendant's statements in motion to dismiss, the plaintiff does not have to actually suffer an injury, but to be threatened with such injury. The nature of air crashes is such that the plaintiff may not be physically able to present this action if it requires an actual physical harm from air safety problems before having standing to sue. No such actual physical harm must be experienced to have such standing. As a member of the traveling public, other members of this class or group have suffered great bodily harm in calamitous air crashes, and plaintiff has standing to sue as a member of that group.

Plaintiff has sufficient evidence to present his claim to the court, has sufficient evidence that will be augmented by the fruits of discovery, that the court can determine whether gross misconduct by the Federal Aviation Administration, the National Transportation Safety Board, and others exists. The plaintiff has more evidence to present into this action to show government misconduct in the area of air safety than had probably been introduced in toto, during the past history of air safety litigation.

The defendants deny court jurisdiction on the basis that this is a function of the Executive and Legislative branches. An examination of the responses from the legislative branches will show that the legislative branch does not  “recognize” such function and responsibilities. The plaintiff will introduce into the records of this action letters from the key members of the legislative branch of the United States to show how unresponsive they are to their constituencies and to the responsibilities as Congressmen.

The plaintiff will show that the Executive branch has conspired to protect the FAA's corrupt and criminal acts, and the relationship of such acts to the deaths of certain specific air travelers, and that these actions knowingly, were undertaken recognizing that unsuspecting air travelers would lose their lives as the air safety deficiencies and irregularities were fraudulently stated and treated as non-existing. The lives that would be lost, and then were lost--the 43 cremations at Salt Lake City being the more graphic example of this mechanism, were considered expendable so as to protect the persons involved in the corrupting influences within the executive branches of the federal government.

No executive branch relief can be obtained, and the plaintiff will show that the executive branch engaged in such cover-up in contemptuous manners. It will be shown that the checks and balances have been prostituted by the misuse of government agencies to the detriment of our citizens, and to the detriment of government per se.

Checks and balances within the Federal Aviation Administration can be seen to be valueless in controlling the corruption and fraud within certain segments of the FAA. It will be seen that the National Transportation Safety Board (and its CAB Bureau of Safety predecessor) conspired, aided and abetted the FAA cover-up, knowing and in the face of written accusations that they were decreeing death for certain air travelers. And that such expected deaths happened more closely and in a more identifiable manner than they anticipated.

The Civil Service Commission, another check and balance on government operation, eagerly, and probably without strain, engaged in the prostitution of the government agencies.

The source of the apparent high administrative block that was able to mastermind all this? It appears to the plaintiff at this moment, and with discovery and trial this should be further borne out, that it was and still is the Department of Justice. Even now, the Department of Justice recognizes that certain numbers of air travelers will be written off in expendable air crashes so as to protect the coterie involved in the FAA and NTSB misconduct. It knows it now; it knew this in 1965 as it probably was the coordinating force within the executive departments that permitted this devious scheme to operate within the checks and balances that would normally prevent such a tragedy to have plagued our otherwise great nation.

The plaintiff has no ax to grind, has no animosity to these government agencies. On the contrary, there are many fine and dedicated men in such agencies as described here, and personally known within the Federal Aviation Administration and National Transportation Safety Board.

The plaintiff feels an obligation to the memory of those who perished In consequential air carrier crashes, and feels it is opportune if the court gives some recognition to their deaths. The plaintiff considers the tragic ending by cremation of a mother and her two daughters, now buried in Idaho Falls, whose deaths were caused by the massive air safety irregularities that the executive branch conspiracy denied during the 1965 FAA Administrative grievance hearing. Those three persons are a member of the same class of air travelers to which the plaintiff belongs, and their deaths would be one example of how the plaintiff has standing to proceed with this action In the United States District Court.

With the abdication of responsibilities for correcting this major air safety scandal by the executive and the legislative branch, there is no other relief to the public, to the plaintiff, than the judicial branch. If it now fails to respond to this great responsibility, on any pretense, it too will play a part in the deaths that will continue to follow.

It is intuitively obvious, it is factually correct, the records of the Federal Aviation Administration and the National Transportation Safety Board shows what consequences follow the existence of such air safety deficiencies and irregularities. Combined with corrupt and criminal acts you eventually come to such tragedies as the deaths of 346 persons in a DC-10 with a known and incomprehensibly ignored, engineering defect.

The same area of the FAA that played a major part in the plaintiff 's exposures, who played a part In other air tragedies not even identified yet within this action, had their effect on that seemingly minor, but with catastrophic consequences, DC-10 tragedy.

NO STANDING? There is no one else to speak up in defense and protection of these expendable victims of corrupt government personnel, abandoned by the legislative branch, and suffering the consequences.

The court has sufficient statutes and authorities to show its constitutional responsibilities in this action. To these are added the following:

Those who seek to invoke the power of federal courts must allege an actual case or controversy. To satisfy the requirement, plaintiff must allege “some threatened or actual Injury,” Linda R.S. v. Richard D., 410 U.S. 614, 617(1973), that is “real and immediate” and not conjectural or hypothetical. Supreme Court 73-762:

“The fundamental aspect of standing is that it focuses on the party seeking to get his complaint before a federal court and not on the issues he wishes to have adjudicated. The 'gist of the question of standing' is whether the party seeking relief has 'alleged such a personal stake in the outcome of the controversy as to assure that concrete adverseness which sharpens the presentation of issues upon which the court so largely depends for illumination of difficult constitutional questions.' Baker v. Carr, 369 U.S. 186, 204(1962). 

In other words, when standing is placed in issue in a case, the question is whether the person whose standing is challenged is a proper party to request an adjudication of a particular issue and not whether the issue itself is justiciable.” Plast v. Cohen, supra, at 99-100.

There must be a named plaintiff initiating the action who has an (existing controversy with the defendant, whether the plaintiff is suing on his own behalf or on behalf of a class as well (Supreme Court 73-762).

Plaintiff Is naming himself as a member of the class of air travelers being adversely affected by the acts or omissions alleged in this action.

Standing to sue under 5 USC § 702 is not limited to those who have been 'significantly' affected by agency action;” identifiable trifle' is enough for standing to fight out a question of principle, such trifle being basis for standing and the principle supplying motivation. United States v. Students Challenging Regulatory Agency Procedures (SCRAP) 31(1973) 412 US 669, 37 L Ed 2d 254, 93 S Ct 2405.

This section [5 USC 702] may allow judicial review of administrative actions where none existed before, but it does not, by itself, confer standing on a litigant. Sierra Club v Hickel (1970, Ca 9 Cal) 433 F2d. 424, Affd 405 US 724, 31 L Ed 2d 636, 92 S Ct 1361.

If the courts refuse to hear and properly adjudicate this action, it could for all practical purposes seal the fate on the expendable air travelers who have been and will be expendable pawns and victims of the actions alleged to exist within this law suit.

Behind the scene promises that the conditions will be corrected are valueless. If they were made to insure cooperation with the cover up and criminal acts prior to the Salt Lake City crash, they were valueless then, and should have been so recognized. They are certainly valueless today, as the air safety crisis upon us is at least recognized by one house of Congress.

If the courts want to hear this matter, if the pressures on the court do not outweigh the importance and the urgent need for judicial relief, it will hear this action, and when necessary, on its own motions, insure that this matter is fully adjudicated.

Judicial courage is certainly needed in this action.

8. IN ANSWER TO MOTION FOR SUMMARY JUDGMENT,

In answer to motion for summary judgment, reference is made to plaintiff's February 5, 1975, initial answer in opposition to motion for Summary Judgment, and in addition, the following.

If ever any action was not subject to Summary Judgment for the nonmoving party, it is this action. Triable issues of facts, issues of major national importance must be resolved. Based on the pleadings alone, there could be no Summary Judgment unless possibly it was on the merits of job reinstatement and back pay for the plaintiff.

There Is certainly an overwhelming amount of evidence to support a judgment in favor of the plaintiff, though motion for Summary Judgment or cross motion for Summary Judgment is not being made by the plaintiff at this time.

Further supporting the pleadings as to triable issues are the documents submitted into discovery and the documents and affidavits submitted in the February 5, 1974 filings by the plaintiff.

It is the plaintiff's position that the motion for dismissal or in the alternative, for Summary Judgment, be dismissed. It is also the plaintiff's position that the court should order discovery to proceed.

Dated: February 24, 1975.









________________________










RODNEY F. STICH

� See Chicago & S. Air Lines v Waterman S.S.Co. 333 US 103, 92 L ed 568, 08 S Ct 431 (denying review although statute provided therefor); Stark 16 v. Wickard, 321 US 288, 88 L ed 733, 64 S Ct 559(in which the court upheld the right to review by injunction where the statute did not provide for review of the particular order but did provide for review of certain other orders);


� See 14 Miss LJ pp. 305, 325.


� See Switchmen's Union of N. A. v National Mediation Bd. 320 US 297, 88 L ed 61, 64 S Ct 95. The problem of availability of review becomes really meaningful only if broken down, into several different questions. In a concrete case, the question raised is not apt to be whether any judicial review at all is available for this administrative action. Instead, the questions asked are: (1) may this party, (2) at this time, (3) in this kind of proceeding, (4) in this particular court, obtain (5) any review of these specific issues about this administrative proceeding, and if so, (6) how much review on each Issue will this court give? These questions in turn give rise to further inquiries such as: (1) what type of hearing, (2) what type of record, and (3) what type of decision have been given by the agency in this case? The last three issues raise the critical problem of the basic prerequisites for meaningful exercise of judicial review. 2B Fordham L Rev 12.


� §559, 560, infra.


� See section 579, infra.


� See section 579, infra.


� Kendall v Belling, 295 Ky 782, 175 SW 2d 489. Contrary to statements sometimes made, administrative adjudications involving private rights are subject to some judicial review in almost all cases. Report of the Attorney General’s Committee on Administrative Procedure.


� See Leedom v Kyne, supra; Harmon v Brucker, 355 US 579, 2 L ed 503, 78 S Ct 433; Stark v Wickard 321 US 288, 88 L ed 733, 64 S Ct 559.


� Section 558, Administrative Law, 2 Am Jur 2d.


� Section 565, 577, infra.


� Generally, judicial relief is available to one who has been injured by an act of a government official which is in excess of his express or implied powers. Harmon v Brucker, 355 US 579, 2 L ed 2d 503, 78 S Ct 433, See Stark v Wickard, 321 US 288, 88 L ed 733, 64 S Ct 559; Mayers v Bronson, 100 Utah 279, 114 P2d 213, 136 ALR 698.


� See State ex rel. Williams v Whitman, 116 Fla 198, 156 So. 705, 95 ALRT416; Meinecke v McFarland, 122 Mont 515, 206 P2d 1012. In the absence of any other remedy certiorari lies to review a determination in a quasi-judicial proceeding, and the findings and order of the board are subject to review to determine whether it departed from applicable rules of law and whether its findings had a basis in substantial evidence, or were arbitrary and capricious. Alabama Power Co. v Ft.Payne, 237 Ala 459, 187 So 632, 123 ALR 1337.


� The courts have rarely, if ever, felt themselves so restrained by technical rules that they could not find some remedy consistent with the law for acts, whether done by government or by individual persons, that violated natural justice or were hostile to the fundamental principles devised for the protection of the essential rights of property. Monongahela R. Co. v. United States, 216 US 177, 54 L ed 435, 30 S Ct 356.


� Financial Aid Corp. v. Wallace, 216 Ind 114, 23 NE2d 472, 125 ALR 736.


� Ross v Industrial Corn. 82 Ariz 9, 307 P2d 612; Guardian Life Ins. Co v Bohlinger, 308 NY 174 124 NE2d 110, reh den 308 NY 810, 125 NE2d 867.


� § 716, supra.


� § 558, infra.


� Fahey v Mallonee, 332 US 245, 91 L ed 2030, 67 S Ct 1552; Federal Reserve System v Agnew, 329 US 441, 91 L ed 408, 67 S Ct 411; Estep v United States, 327 US 114, 90 L ed 567, 66 S Ct 423; Stark v Wickard, 321 US 288, 88 L ed 733, 64 S Ct 559.
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